Commercial Propertie
Environmenta

7~ _VERMO

Patricia Coppolino
Sites Management Section, Program Manager

Department of Environmental Conservation (

April 2017



7~~~ VERMONT

- Site Assessment and Cleanup process

- Lender Considerations for Limiting Liability

- Innocent Landowner Defense

- Impacted Third Party

- Vermont Liability Limitation Program - BRELLA
- COC vs SMAC

- Available Funding/Assistance

- VTDEC Assistance




7~ VERMONT

Site Assessment and Cleanup Process

» Phase | ESA
» REC’s move ahead, no REC’s game over
» Phase Il ESA (Site Assessment)

» Conduct media sampling based on RECs

» Contamination identified move to next step, no contamination game over.

» This can be an iterative process - can’t move ahead until characterization i
complete

» Corrective Action

» Implement Site Cleanup
» Can’t move ahead until finished (unless in BRELLA)

» May include Land Use Restrictions

» Site Closure
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Lender Considerations for Limiting Liability - 10 V.S.A. 6615(
NO Liability as owner or operator if:

(A) Holding ownership to assure repayment of financial obligation;

(B) Acquiring ownership when that status arises by law upon appointment or requiring conducting any activity;
(C) Requiring or conducting financial or environmental assessments of a facility;

(D)Monitoring operations conducted at a facility;

(E) Requiring, through financial documents, the management of hazardous materials at a  facility;

(F) Giving advice, information, guidance or directions concerning general business and financial aspects of a borrowers operations;
(G) Providing general information concerning federal/State/Local laws related to contaminated sites and media

(H) Engaging in financial workouts, restructuring or refinancing of a borrowers obligations;

(1) Extending or denying credit to a person owning or in lawful possession of a facility

In an emergency, requiring or undertaking activities to prevent exposure (K) Requiring or conducting abatement, investigation, remediatio
activities in response to a release or to contain a release, provided that:

(i) prior notice of intent is given to the Secretary in writing;

(ii) a workplan is prepared by a qualified consultant prior to conducting any work;
(iii) workplan is approved by Secretary;
(iv) appropriate investigation is undertaken prior to abatement/remediation/removal;
(v) reporting on activities is provided;

(vi) all plans, reports, observations, data, and other information are preserved for a period of 10 years, and except for privileged ma
to the Secretary upon request;

(vii) Persons likely to be at or near the facility are not exposed to unacceptable health risk; and
(viii) such activity complies with all rules, procedures and orders of the secretary

(L) foreclosing on a facility and after foreclosure: selling; winding up operations; undertaking an investigation or correcti
State/Feds; or taking other measures to preserve, protect, or prepare the facility prior to sale or disposition, pro
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Lender Considerations for Limiting Liability - 10 V.S.A. 6615(
NO Liability as owner or operator if:

(A) Holding ownership to assure repayment of financial obligation;
Providing Financing

(B) Acquiring ownership when that status arises by law upon appointme
requiring conducting any activity;

Court ordered repayment of debt with land

(C) Requiring or conducting financial or environmental assessments of a fac
Lender requiring property owner to conduct environmental assessme

(D) Monitoring operations conducted at a facility;
Requiring reporting or communications regarding facility operg
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Lender Considerations for Limiting Liability - 10 V.S.A. 6615(

NO Liability as owner or operator if:

(E) Requiring, through financial documents, the management of hazard
materialsata  facility;
Requiring proof that work is being conducted

(F) Giving advice, information, guidance or directions concerning
business and financial aspects of a borrowers operations;
Key terminology is business and financial

(G) Providing general information concerning federal/State/Local laws
related to contaminated sites and media
Key terminology is GENERAL - where to find information, who to ca
general process

(H) Engaging in financial workouts, restructuring or refinancing of a borrowe
obligations;
purely financial
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Lender Considerations for Limiting Liability - 10 V.S.A. 661

NO Liability as owner or operator if:

() Extending or denying credit to a person owning or in lawful po
of a facility

Purely Financial

(J) In an emergency, requiring or undertaking activities to prevent
exposure

This would be under government direction and bank finances
through a consultant
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Lender Considerations for Limiting Liability - 10 V.S.A. 6615(
NO Liability as owner or operator if:

(K) Requiring or conducting abatement, investigation, remediation, or removal activiti
response to a release or to contain a release, provided that:

(i) prior notice of intent is given to the Secretary in writing;

(i) a workplan is prepared by a qualified consultant prior to conducting any work;
(iii) workplan is approved by Secretary;
(iv) appropriate investigation is undertaken prior to abatement/remediation/removal;
(v) reporting on activities is provided;

(vi) all plans, reports, observations, data, and other information are preserved for a peri
10 years, and except for privileged materials, is provided to the Secretary upon request;

(vii) Persons likely to be at or near the facility are not exposed to unacceptable health risk; ar
(viii) such activity complies with all rules, procedures and orders of the secretary

All site assessment and cleanup is approved and reviewed by VTDEC
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Lender Considerations for Limiting Liability - 10 V.S.A. 6615

Secured Lender IS liable as an operator if:

(L) foreclosing on a facility and after foreclosure: selling; winding up ope
undertaking an investigation or corrective action under the direction
State/Feds; or taking other measures to preserve, protect, or prepare
facility prior to sale or disposition, provided that: -

(i) secured lender shall be liable as an OPERATOR if the secured lender
participated in the management of the facility; and

Directing management or operations activities at the facility, ex: ho
operate and reduce/dispose of waste \

(i) secured shall be liable as an owner if during the course of any transaction
of the property the secured lender fails to disclose any known release or
threat of release (6617)

(2) ....Secured lender worsens, or contributes to a release or threat of rel
http://legislature.vermont.gov/statutes/section/10/159/06615



http://legislature.vermont.gov/statutes/section/10/159/06615
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10 V.S.A. § 6617. Person responsible for release; notice to
agency

§ 6617. Person responsible for release; notice to agency

» Any person who has knowledge of a release or a suspected
release and who may be subject to liability for a release,
as detailed in section 6615 of this chapter, shall
immediately notify the agency. In addition, any eligible
person or successor under section 6615a of this title or any
secured lender or fiduciary who has knowledge of a
release or a suspected release shall immediately notify
the agency. Failure to notify shall make those persons
liable to the penalty provisions of section 6612 of this title.
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Innocent Landowner Defense

» 6615(e) Any person who is the owner or operator of a facility
release or threatened release existed at the time that person beca
owner or operator shall be liable unless he or she can establish b
preponderance of the evidence, based upon a diligent and approp
investigation of the facility in conformance with the requirements
section 6615a of this title, that he or she had no knowledge or rea
know that the release or threatened release was located on the fa

» http://legislature.vermont.qov/statutes/section/10/159/06615a



http://legislature.vermont.gov/statutes/section/10/159/06615a
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Innocent Landowner Defense

Diligent and Appropriate Investigation 6615(a)

.....for all properties, an investigation where an owner or operator
property conforms to the standards developed by the Secretary.....if
standards exist, the owner or operator shall conform to one of the
following:

(1) AAI (commercial/industrial) or
(2) Current ASTM Phase | ESA Standard (C/1)



7~ VERMONT

Innocent Landowner Defense

Diligent and Appropriate Investigation 6615(a)
For residential purposes a facility inspection and title search that:
(1) Reveal no basis for further inspection; and

(2) Do not reveal that the property was used for or was part of a larg
parcel that was used for commercial/industrial purposes.
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Impacted Third Party Defense

» 6615(d)(2) There shall be no liability under regarding a particula
facility, for a person otherwise liable who can establish all of the
following by a preponderance of the evidence:

» (A) the release or threat of release of hazardous material on, unc
from that person's property and the resulting damages were cause
solely by the migration of a release of hazardous materials that d
originate on that person's property;
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Brownfields Reuse and Environmen

Liability Limitation Act - BRELLA (10
86641-86656)

- Forbearance from state enforcement actio
- Cleanup financing
- Cost Cap on corrective action
- Liability for:
» Subsequently discovered prior releases

» Changes in hazardous materials regulated
» Enactment of more stringent cleanup sta




7~ VERMONT

Brownfields Reuse and Environment
Liability Limitation Act - BRELLA (10
86641-56656)

Additional benefits:

Protections of Certificate of Completion transfe
to successor owners

- Certificate holder receives contribution claim
protection (10 V.S.A. § 6615(i))

Participant may withdraw from program and
receive limited liability protection prior to
cleanup upon stabilization of contamination

Prospective purchaser enhancements
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Certificate of Completion - vs - SMAC

COC

Last Sentence:

The rights, obligations, covenants, and
restrictions granted in this certificate of
completion shall run with the land, and any
portion thereof, and shall be binding on

the Agency of Natural Resources and successor
Agency, and shall inure to the benefit of
“Applicant” and its authorized
representatives, successors and assigns. All
required assessment and corrective action has
been completed at this site and no further
work is required. This Certificate of
Completion shall be recorded in the “Town”
land records for this property. Once
recording is complete, protection from
liability pursuant to subsection 6653(a) of
this title is in effect.

SMAC
Last Sentence:

Based on the above, it appea
that this site does not pose a
unacceptable risk to human he
or the environment. Therefore
the SMS is assigning the site'a S
Management Activities Completé
(SMAC) designation. The SMAC
designation does not release
NAME] from any past or future
liability associated with the
[CONTAMINATION TYPE]
contamination at this site. It
does, however, mean the SMS is
requesting any additional wor
response to the [RELEASE] at
time.
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Available Funding/Assistance

Environmental Insurance (Lender listed as insured)
Petroleum Cleanup Fund (VT DEC)
Environmental Contingency Fund (VTDEC)

vV v. vy

Direct Assistance From EPA (site specific assessment/cleanup grant for
nonprofits)

v

Assessment Funding:
» Regional Planning Commissions
» VT DEC Brownfields Program (TAG)
» Clean-up Funding:
» VT DEC Brownfields Program (TAG)
» Revolving Loan Funds
» Agency of Commerce Community Development

» Southern Windsor County RPC, North West RPC, Windham Regional Commission
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VTDEC Assistance for Lenders

Assistance from DEC to:
- discuss properties
- review documents

- provide recommendations for next steps at  property
or discussion with borrower

- provide bank with guidance and overall assistance
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